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I. A "DOCUMENT"

A document connotes a physical thing or mediuin more or less penmanently

recording data in such a way that the data can subsequently be retrieved. Those three

6161nents define the subject of this paper.

Notes on Document ar Evidence

(-
. The physical medium

What is recorded in the physical mediuin is data rather than information. Infonnation

is, by its nature, solnething that a person derives from reading or observing data in a

document. A collection of dots that convey no infonnation, at least to In OSt people,

Inight nonetheless be a document. '

. Permanence

I

The physical Inediuin Inust be capable of 11^ recording the data.

For exainple, NGasey J in Willjar", s v The Qwee, 1' said that Inagrietic patterns on a

tape recording:

"Are apermanent record, In Ihe sense iha! they remain stable/or a
substantial Iengt/I of lime 11^ and moreover can be
replica!edind</mite!y by re-recording". IEinphasis addedl

As to the degree of pennanence, Geoffrey Lane LJ said in the context of business
records that:

"Although I'tI'S noian exhaustive dennition of the word, 'record" in Ihz's

' Brown R A, "DQ^fig", (Second Edition) LBC, 1996 at p 9 (hereafter
"Brown")
2 ibid

Brownatpp 10-11.
4 [1982] Tas SR 266
5 [1978] 2 AllER 718 atp 721
' Given the statutory definitions of document dealt with below the word 'record' can be equaled with
document

coniext means a his101 0 81,811ts in some ornt whz'c/I I'S not evanescent



How long Ihe recoi, of is likely to be kepi is immaterial. . It may be
someihing wh!'ch will not suru!'ve the end of the transac!10n In question, ' It
may be someihing which is Indeed more IQs!ing Ihait bronze, bur !he
degree of permanence does 7101 seem to us 10 make or mar Ihejt{!/i/meni of
the definition of!he word 'record'. " IEinphasis addedl.

The requirement for permanence lies not in the method of displaying data but in the

physical medium upon which it is capable of being retained. '

. Retrieved

2

it is not necessary that the data must be able to be retrieved in any particular way.

Thus, data might be retrieved by means of a tape player, a CD Rom, by huinan sight

in the case of words on a piece of paper, by Ineans of a projector or by software

enabling data stored on a computer's hard drive to be viewed via the computer screen.

2. Original Documents and Copies

The significance of original documents as opposed to copies (which were treated with

suspicion), appears to have been an age in which a docuinent, ifit were to be copied,

would be transcribed by hand. As Holt CJ said in Stey"er v Bingesses of Droit, itch'

"[A copy is madmissible]/by 11is 11^b/e 10 Ihe rin'slake of the transcriber"

Brown observes' that the risk of error in transcription was one of the reasons for the
evolution of the best evidence rule. '0

\

o Originals

Deciding whatis the original of a document is not as easy asit might at

first appear. The author of Cross on Evidence' ' says

"The primary evidence 241^<: of the corrients of a document
is the o11'gina/. Generally speaking there can be no greai doficu/o7 in

7 see Brown at , I I
' (1696) Skin 623; 90 ER 280

Brown at p 17
10 Dealt with below
' ' He don ID Cross on Evidence - 6" Australian Edition Butterworths, S dne 2000 hereafter
"Cross")
12 kiparagraph [39015]



delermini}Ig which of several documents is the origi}Iai, . but it is
someiimes necessary io have regard 10 the pulpose/61 which or the
party agm'nsi whom the conienJs dye tendered in evidence. 111 the
case of a teleg}"am, 41'1he contents ore lendered In evidence agains!
Ihe sender, the original is the message handed In at the post adjce
Solar as the receiver is concerned, Ihere ore many cases in which
Ihe original will be the written message received. "

There are many other examples dealt with in Cross. " it should also be

noted that there are cases where there might be multiple originals. For

example, where two contracts are signed with one original being provided

to each of the parties. " Also, a counterpart of alease signed by one of the

palties is the original msofar as it is tendered against that party.

(,

3

o Copies

Secondary evidence in the fonn of copies of original docuinents Inay be

given in solne circuinstances. The coininon law rule in relation to use of

copies is that a copy can only be used when it is proved to be a true copy

of the original, either' by way of calling a witness who has Inade a

c n , r, b the ersonwhoco iedt"comparison, or, by the person who copied it.

\

Section 116 of the Evidence Act 1977'' provides:

"l/6 Copies to be evidence

Nomi'Ihsianding any o1her provisi'o11 of Ihz's parr, where a
document hQs been copz'ed by means of Q photographic or other
machine whz'ch produces a facsimile copy of the document, the
copy I'S, upon PI'oof to the san. $1actz'on of the Cow'I Ihai the copy
was lakeii or made. fi, onI Ihe original doctrinen! by I"errns of the
machine, admissib/e In evidence to the some exieni as the

o111gi}?a/ document would be admissib/e 117 evidence with o111.

(a)

'' At paragrapli [39015]. See also Brown at 00 18-19
I* For-bes v Sinn, ,e1[1913] 3 KB 706
'' pen, ,alient Trustee Co. of New Sowtl, Wales v Fats t1918j AC 879
'' Hereafter referred to as the Queenslandrtc!

proof that the copy
docz{meni, ' and

(b) non'ce to produce the o1'igina/ document having been
given. "

was compared with Ihe original



Thus a copy of a docuinent is admissible to the same extent as the original

document:

(i) when it has been copied by a machine which produces a facsimile

copy of it;

(.

(ii) where upon the Court is satisfied that the copy was taken or made

from the original document;

4

(in) without proof of comparison; and

(Iv) without any need to give notice to produce the original. In 17"rriso"

v Smith '' Molesworth I held, in relation to the Victorian equivalent

to s. 116, that subsection (b) only applied to documents in the hands

of the opposite party and not those in the hands of third parties

producible under subpoena duces tecuin. His Honour held that the

best evidence rule was preserved under the section. in other words,

his Honour was of the view that secondary evidence could only be

given after proofofloss of the document or satisfaction of one of the

other exceptions to the best evidence rule.

By contrast, in R V Ry",, , Stawell CJ upheld admission of a press copy of

a letter on the basis that the tital judge appeared to have been satisfied that

the press copy was taken from the original writing by Ineans of ainachine

or press and that:
I
\-

"To hold that the evidence Is 770t SI!I!'icient, would be to rendei,
the section useless. "

Plainly, it is necessary that evidence be led that the facsimile copy

produced is in fact a copy or the relevant original document.

17 (1869) 6 W\A1 and A'B (Eq) 182
'' Followed in G, .ieve v Bodey (1894) 20 VLR 269
''(1870)IAIj<27
'' seeDoi, gins v 7/18 Q"eon (1955) 72 un (NSW) 184

*:* Coininonwealth



s. 48(I)(b) of the Commonwealih E, ich",^ A, t 1995 (Cth)" pennits a

party to adduce evidence of the contents of the document in question

by tendering a document that is, or purports to be, a copy of the

document in question, and has been produced, or purports to have

been produced, by a device that reproduces the contents of

documents.

<

o Photographic reproductions

Sections 104ff of the QueenslandAci.

The purpose of these provisions was to allow for the microfilming and

subsequent destruction of bulky paper records. It is clear from the

definition of "original document" in s. I 04 of the Queensland flat, that

what Part 7Is aimed at is making copies admissible rather than extending

the categories of docuinents, which would be admissible apart from the

effect of the Act.

Statutory Definitions of documents

(.-

o Commonwealth

The Commonwealth 11ct provides:

'!Doc"merit

Means any record of I'^formal10n, and includes.

(12) anything on whz'ch Ihere is writzhg, ' or

(6) anyihing o11 which there are marks, jigt, res, symbols or
perforations having a meaning for persons qualified to
in tenpret them, ' or

(9) anything from which sownds, Images or writihgs call be
reproduced with or with our the aid of anything else, . or

(tl) a map, plan, drawing orphoiograph. "

'' Referred to hereafter as the Commonwealth AC!.



That already wide definition is expanded by s. 8 of Part 2 of the dictionary,

which provides :

,,(8) A 14erence In Ihis Act to a doc!{merit includes a reference
10.

6

to)

o Queensland

(b)

any part of the docz{me}It, ' or

any copy, reproduction or dt{PI^^ore of Ihe
document or anypar/ of Ihe document, . or

any part of such a copy, reproduction or
dt{PI^^ate. "

(12)

The Queenslandrlc/ defines document as follows:

"'!Doc",,, e"t"includes, I'n addition 10 a document in writing

I
\-

(d) Qny part of a docz, meni In writing or of ally o1hei'
docz, meni as of</med hereii?,' and

(b) any book, map, plan, graph or draw!'rig, . and

(12) any photograph, ' and

(d) any label, marki}tg or o1her wrtizhg whz'ch iden!dies or
describes any!hi'rig of which nibrmspari, or 10 which 11 is
attached by any means whalever, . and

(12) any disc, lape, sound nack or o1her device In which
sownds or other data fool being visual lingges) are
embodied so as 10 be capable (11)i!h or without Ihe aid of
some other equipntenj) of being reproduced Iher<if"om,
and

09 any film, negative, tope or other device in which I or
more visual images are embodied so as to be capable
(with or without the aid of some other equi:pinent) of
being reproduced Ihei, </i. om, . and

(13) any ot/ter record ofi}!/'o1'mat!'on whatever. "

The width and likely longevity of that definition can be seen from sub-

paragraph (g) by which a document includes any other record of



infonnation whatever. The relevance of the elaborate statutory definition

is the provision (for example in s. 92 of the Queenslandrtci) in providing

for proving the truth of the contents of a document by its tender in various

circumstances.

4. SOME PARTICULAR CLASSES OF DOCUMENTS

There are a variety of classes of docuinents to which particular rules apply.

. Photographs

Photographs nave long been adjnissible in evidence. The requirements for

admissibility are subject to relevance; that the photograph to be tendered is an

accurate print from the negative; and that the negatives have not been altered; that the

scene depicted in the photograph is the scene in question. These matters are usually

delnonstrated by tracing custody of the filln from the time the photograph was taken

until the production of the printin court or by other evidence identifying the scene

being depicted in the photograph. Ordinarily the relevance of the photograph will

be proved by oral evidence froin the photographer. It is thought that digital images

must be provided in the same way - cf. & cn. film and video tape.

. Tape Recordings

When a tape recording is played, it may either be as real evidence if the intonation of

the words is treated as relevant or, if the words used are the focus, it may be being

received as an exception to the rule against hearsay. All example is the recording of

an admission by one of the parties

In order to render a tape recording admissible, it is necessary to lead evidence

identifying the voice recorded, the Ineans by which it was recorded, that the tape was

authentic and as to the custody of the tape prtor to its production in Court. If a tape

is lost, secondary evidence may be given via a witness who heard it being played.

7

re Ri, sse!I V Russell (1875) 4 QCSR 103; Sch", idt v Sch, ,, idt a19691 QWN 3 at p5
'' B"tom v The Qwee, , (1987) 164 CLR 180 at pi84 per Mason CJ, Brennan and Deane 11
" R V Cusse11(1998) 45 NSWLR 325 at p337



In R V Marthews" the Full Court of the Supreme Court of Victoria said in relation to

tape recordings that:

"Provided a recording o12 tape is proved to be acct4raieb) recorded
and ihe voices of those parti'cjpoting are properly identified, and
provided the contents of the recording are relevan! to some issue 111
the trial, we are of the opinion that such record^rig r's in law
admissib/e. "

.

C

Transcripts

Under the Commonwealth, 4ct (s. 48(I)(c)), the contents of a tape recording may be

proved by a transcript of the words thereon without any need to produce the original

recording.

Prior to the passing of the Commonweolth11ct, in B"tera v g"ee"," Mason CJ
Brennan and Deane JJ said:

"Prima foci'e, the Issue whether the recorded conversation took
PIQce should be proved by pigyzhg the rape 112 Court ifi! is available,
not by tendering evidence, whether wn'tten or oral, of what a witness
heard when Ihe tope was played over out of Court. "

Their Honours went on to say, relevant to transcripts of the original tape recording

that:

<..

.

"!I the tape is not available and its absence has been accot4n!ed/61
sanyoctori'!y, the evidence of its contents given by a wrtness who
heard 1'1 played over may be received as secondary evidence.
When the tape 18 available or where Its absence is not decottnred/by
sati. $1actori!y, there coll be no reason to admit the evidence of an
oart-of COM1! 11^tener to Ihe Jape recording to prove what the tope
recorded. . it should be proved by the playing over of Ihe rape
Prudence and convenience combine to support the appftcation of the
beSI evidence rule in such a case

41"'the oral jestimony of an out of court 11^toner is not to be admitted,
it cal? make no d!ff'eyence that the listener has reduced wha! he has
heard to writzhg so that a transcript can be rendered. ""

In the criminal context, Mason CJ, Brennan and Deane JJ said: ''

25 [1972] ER 3
26 (1987) 164 CLR 180 at PI85
271bid at PI86.



"That the pulposG of admitting a transcript is 7201 10 provide
in dependen! evidence of the conversation but so as to az'd trite jury)
111 understanding whoi conyersatz'on I'S recorded o12 Ihe tape, and Ihat
Ihey cannot use the transcrjpz as a subsiitute/61 Ihe tape 41'1hey are
not Sail'.:/ied that the t}'anScripi correci!y Sets Out whai Ihey heard on
the tape. "

Under the Queensland, 4c!, the transcript of a tape recording falls within the definition

of a copy of the recording. " In those circumstances, whenever a copy of a document
is adinissible under the Act, transcripts of tape recordings will also be admissible as

copies of the recording. Commonly there will be argument as to actual words used or

the meaning of those words in context. it is thus better to ensure if possible that both

the original tape and a transcript are available for a trial Judge.

I

9

. Judgments

o Commonwealth

Section 157 of the Commonwealih Hat provides as follows:

Pubffc docw, ,, e"ts rel"ting to Cowl. tprocesses

Eru'dellce of a public docz, meni Ih@I I'S all{of ginenr, aci
or other pi"ocess of on AUS!ra/^^n Court or a foreign
Court, or Ihat I'S a documeni lodged with an
AUS!raftan Court o1' a. foi'ez'gn Court, ingy be addt{CGd
by producing a docz!nient that pulports 10 be a copy
offhe public doct{merit and t/?o1

((1) is proved to be an examined copy, . or

(b) pulpor/s to be sealed with the seal of t/?at
Court, ' or

(4) pulporis 10 be signed by a I'udge, n?agistrate,
regis!IQr or o1herproper adjcer of that Court

"/57

o Queensland

28 ibid at PI, ,
29 section 5(2)(a)

Section 69 of the 911eens/on of ACi allows for evidence of judgments and

other orders, affidavits, pleadings and other documents filed to be proved



by production of an exainined copy or copy purporting to be sealed with

the seal of any court in an overseas country, or signed by ajudge thereof.

Care should be taken as to the proper use of judgments etc. The fact (for

example) that a trial Judge has not accepted evidence given by a witness at

a trial is not proofin the proceedings against that witness that the facts

found in the Judgment are true.

o

.

10

Ancient Documents

Under both the Coinntonwea/Ih, 4c! and the Queenslandrlct, there is a presumption

that a private document more than 20 years old produced from proper custody has

been duly executed. " The presumption extends beyond due execution and includes a

presumption that all fomialities required to make the document effective have been

complied with. " it should be noted that the rule does not apply to a copy, which has
been retained for the requisite period ifthe original of the document is stillin

existence and a properly proved copy is able to be obtained.

. Documents from Other Jurisdictions

o Coininonwealth

Parts 4.3 and 4.6 of the Commonwea/Ih, 4ciprovide general provisions

dealing with the recognition throughout Australia of the legislation and

public documents of various states and territories.

o Queensland

The provisions in the 91{ee}?SIand, 4ct appear in ss 67-74. The types of

things dealt with are statutes, documents published by the authoiity of a

goverinnent of that state, territory or country containing statutes or acts,

'' Queenslandrtci, (s. 62); Commonwea!ill, 4ct (s. 152)
'' Roe dBr",, e v Raw1^71gs (1806) 7 East 279 at p291; 103 ER 107 at PI12.
32 pelmane"t Ty"stee Co. QINS, ,' v Fats t1918j AC 879 per Lord Buckiiiaster at p885



judgiTients, public documents and documents recording births,

adoptions, deaths or Inarriage,

. Pleadings

In L"I'S v, 4wstr"Jig" Broadcasting Tribunal" the High Court held that pleadings, at

least if not verified, should not be treated as containing admissions. Prior to L"ws,

there was disagreement as to whether pleadings in one set of proceedings were

adinissible as adinissions in other proceedings involving the party who filed the

pleading. histohl/Ivi"tioit v Electrw", Fillc"ce '' it was held that such documents

were madmissible. That view was, however, rejected by Hunt J in Singleto" v John

F"ing, c & Sons Ltd37.

11

. Affidavits

The admissibility of affidavits is dealt with in Part 7 of Chapter I I of the UCPR

Relevantly as to the contents of affidavit r. 430 provides that unless otherwise

provided, evidence must be given by affidavit made by the person giving the

evidence. There are numerous exceptions to this. One example is r. 295(2) of the

UCPR which provides that an affidavit on a suminaryjudgment application may

contain stateIn Grits of infonnation and beliefif the person making it states the sources

of the infonnation and the reasons for the belief.

\
The admissibility of affidavits in the Federal Court is dealt with under o. 14 r. 2 of the

Federal Court Rules.

. Public Documents

o The nature of public docuinents

Dealt with above

3 Dealt with below
35 (1990) 170 CLR 70 at 0085-6
36 (1984) 56 ALR 716
37 [1982] 2 NSWLR 38



in R V H"!pin ', the English Court of Appeal held that for a document to

be classified as a public document it must:

(a) be brought into existence and preserved for public use on a public

matter; and

(b) be open for public inspection

12

A third Inatter which, goes to the weight to be given to the evidence rather

than its admissibility, is how proinptly the document has been made after

the events which it purports to record. in R V H"40i" is was contended that

the entry must be made by a person having a duty to enquire and satisfy

himself as to the truth of the recorded facts. '' The Court rejected that

submission and held that it was not necessary that the official charged with

recording that the matter have personal knowledge of their accuracy.

o Evidentiary value of public documents

A public document produced from proper custody is evidence of its

contents.

What the contents of a public document is evidence of, was dealt with in

Re Stone, :},; Weir v 71.8"sury Solicitor '' there the birth and death

certificates stating the names of the parents of a child and the name of the

deceased (the child) were admissible as evidence that the parents of the

deceased were married. '' That is, although the documents did not state

that the parents were Inarried, the Inajoiity was prepared to infer that

However, Poliock MR went on to say '' that although the certificates

provided solne evidence of marriage, they did not give vise to a rebuttable

presumption of that.

41

38 [1975] 3 unR 260 at p263 and p265
Supra at p263
Supra at p265 and see Brown opcit at pp 65-66

" Wilto, , & Co v Phil!^s (1903) 19 TLR 390 - see s 51 of the Queenslandrlc! re admissibility of
certified copies
,2 [1926] Cli284

Supra at p314 and pp322-324
44 At p314



Brown suggests that material other than that required by law to appear in a

public document should belnadmissible as evidence of the facts it purports

to state.

. Statutory Certificates

Although various statutes specifically provide that such certificates are admissible,

they may well be admissible outside those statutes as public documents. The weight

to be given to certificates varies between the statutes which render them admissible.

In a SIInilar vein to the controversy as to whether a public docuinent is evidence of

everything stated in it, is the proposition that a certificate should not be admitted as

evidence of matters not expressly required or pennitted by law to be stated in it.

45

13

o Docuinents as "evidence"

If a statute provides that a certificate or document constitutes evidence of a

fact, that is the extent of the use that may be made of it. That is, the

evidence may be contradicted by other evidence. '

J

\

o Documents as "prima facie evidence"

In this category the certificate is sufficient to prove a fact unless evidence

inconsistent witli that depending upon tl}e measure of proof required raises

a reasonable doubt or, on the balance of probabilities, indicates the matters

stated in the certificate not to be correct

The amount of evidence required to rebut a statutory presumption depends

upon the words used in the statute. For example, Sholl I in R V Govei, "or

of Metropo!tm" I"il; Exp"rte DiN"I'do, " in the context of the words: "in

the absence of proof to the contrary" held that the effect of such a

" Brow, T at pp68-69 citing T, ."ofe P, "ctices Corn"msio, , , TNTM",,"geme, ,t Pty, Ltd (1984) 56 ALR
647 at p667
'' Burr" ofB"mini7, v Mo, ,t's Dock & Engineering Co (1902) 2 SR (NSW) 16
'' See: g"eel, stow, , Grrrde, , F1"z" Pty, Ltd v Po, 'trtdel"ide City Cmpo, 'qti0, , (1975) 11 SASR 505 at
pp537-538
48 [1963] VR 61



provision was to reverse the onus of proof and to require the defendant to

negative the matters stated in the certificate

Certificate "prtina facie" evidence

In R V HUSlz; Exp@rte Del-,"""y DIXon I expressed the view that the

onus of proofis not reversed by making a document prima facie evidence

of the facts stated therein. Rather, the effect is to make the document

sufficient evidence of the facts stated in it in the absence of evidence from

the other party casting doubt on that

o

(.

14

o Documents as "conclusive evidence"

Although the intention of paniainent in respect of provisions worded in

this way is clear, there are two areas in which Courts have nonetheless

held theIn ineffective. First, in 1114st, ."msi@, I Jin, , Co Pty, Ltd v Federal

Co",,"isstoner of Taxation '' Fullagai. I held that a regulation purportedIy

Inade under an Act was wholly invalid as it purported to preclude the

Court from deciding questions which were reinitted by the Act to the Court

for detennination.

\~

Secondly, Grimth CJ in FEDF, 4 v BHP Coal Co Ltd' held that a
certificate which was said to provide "conclusive evidence of the

registration of the organisation therein In Gritioned and that it has coinplied

with the prescribed conditions to entitle it to be registered" did not allow

an association (which was assuined by the provision to be capable of being

registered) to be conclusiveIy presuined registered when it could not, under

the relevant Act, availitself of the section

5. GETTING A DOCUMENT INTO EVIDENCE - SUBPOENAS

o Nature of subpoena and power to issue

" (1932) 48 CLR 487
50 (1953) 88 CLR 23 at p35
51 (1911) 12 CLR 398 atp413



Subpoenas are provided for in Part 4 Chapter 11 Un;jb}. in Civz'/ PI. ocedure

Rules.

A subpoena duces tecum is a writ issued by a court requiring a person to

attend court to produce a document or thing described in the subpoena.

(

The Supreme Courts of the States and Terntories have an inherent

jurisdiction to issue the writ but inferior courts require statutory authority

to do so. " Rule 414 of the UCPR provides a power to issue subpoenas for
the Supreine Court, District Court and the Magistrates Court

15

The ordinary rules in relation to service should be followed with

subpoenas so that, where a corporation is to be served, it should be served

at its registered office. Despite the tenns of the request to issue a subpoena

duces tecuin, " there is a discretion in the issuing authority under r. 414 as

to whether or not to issue a subpoena. it is in practice never utilized

A subpoena for production does not coinpel a witness to produce

docuinents other than those in their possession, custody or control. " In

Roc1!101't v Ti'"ofe Fluctices Co",", issio"" Gibbs CJ said:

\.

"I have SIIggesied that the person to whom Ihe subpoena is directed
should fro\, GPossession of the documents, but it does no! seem to rite
that It I'S necessary to enquire whether Ihepersoiz concerned I'S a ballee
or a meI'e CUSIodion. Some authorities use 'custody ' or 'control '
illierchangeabb) wi!h 770ssession ' Ih this legQrd. ' see, eg, ECC/es
1/9/21 I KB at page 145. The questjolt i's whether Ihe servant has
such possession, custody or control of Ihe documents that he may bring
them to Court in obedrence to the subpoena w!\IOU! violating hi^ duty
10 his master

The rules 10 which I have refei'red are not desig}?ed 10 enmesh legal
PI'oceedings in meanii?g/ess technical^^ies. Theirpz{IPOse I'S 10 e}?sure
that a subpoena dt{ces tect, lit I'S addressed 10 the rightpeison . It will
not always be the case thai Q servani who has custody of documents
will be the wrong person to require to produce Ihent, . his az!thoi. to, may

" See Exp"rte, -G (IVS, ,?; re Cook (1967) 86 am 01SW) (Pt 2) 222 at p231 and in relation to the
Magistrates Court see the Justices AC! s. 83
53 Brown at ,,,
5'41^, ey v Long (1808) 9 East 473; 103 ER 653
55 (1982) 153 CLR134 at PI40



be such Ihat he can produce them with o14i vz'oldtiizg his duty to his
masler.

it is thus of critical importance that appropriate consideration be given to

the person to whom it is directed. For exainple often objection is raised to

a subpoena directed to a partner for firm documents as to a parent

corporation for a subsidiary's books.

<

o Requireinent for a valid subpoena

The requirements for valid subpoenas are set out in rr 414 and 415 and 419

of the UCPR. Relevantly the person to whom it is directed must be

notified that they have the rig}it to apply to the Court to have the subpoena

set aside on any sufficient grounds including those things set out in sub-

rule 415(8)(d). Under r. 414(8) a subpoena requiting a person to produce a

document or thing must include an adequate description of the document

or thing. Even if the documents are adequately identified, the subpoena

may be objectionable if a great many documents are souglit and the

foundation of relevance is not adequately established. "

<...

Rule 419 of the UCPR excuses a person from complying with a subpoen

unless conduct In oney "sufficient to meet the reasonable expenses of

complying with the subpoena is tendered. " I practice substantial expense

may be incurred in requiring production of documents other than froin an

opposing party. Cost considerations should also be borne in mind if the

documents are an admissible copy of it is produced by an opposing party

or by the tendering party.

Not surprisingIy, there is a significant overlap between the requirements

for a valid subpoena and the circuinstances in which a subpoena might be

set aside. A useful statement of principle in relation to the requirements

for a valid subpoena appears in thejudginent of Moffitt P (with whoin

'' Steele v Savory [1891] my 195; Spencer Motor's Pfy, Ltd v LNCf"d"sties Ltd [1982] 2 NSWLR
921.



Hulley and Glass JJA ageed) in 17"ind v Hill & National Employers

MMt""! General, 4ssoci"tion Limited. 57

o Setting subpoenas aside

Rule 415(2) requires a subpoena for production of documents to include a

stateIn Grit as to the right of the party coinpelled thereby to apply to have

the subpoena set aside on various bases. Those matters are want of

relevance, privilege, oppressiveness (including oppressiveness because

substantial expenses may not be relmbursed) or non-compliance with the

UCPR. In addition, r. 416 gives the court an apparently unfettered

discretion to set aside a subpoena

17

One basis upon which a subpoena might be set aside is that it is being used

for some purpose ulterior to the litigation. As Moffitt P said in 17"in, I ''

such a purpose might be:

\,

"to Inspect the documents in conneclz'on wz'ih other proceedings, o1/6r
some PIiva/e purpose, or ill collz!sine proceedings to give them
pubficity. A witness ntight argue the documents must be soughi/br
some lindenned spurious reason, as they hQve ito concei'vob/e relai!'on
to the proceedings. The court wouldjealousb) consider any of such
submissions froving regard to 11^e Invasion of the PIivoie rights of the
stranger occasioned by Ihe operation of the subpoena. "

What is required is that a subpoena be issued for a negitiinate forensic

purpose".

In Bot""y Bay Instrumentation & Conti. o1 Ply, Ltd v Stew"I. t '', POWejj J

gave the following examples of situations in which a court would set aside

a subpoena:

"I. unless Ihe SIIbpoena was IsSI{ed/61 the purpose ofd pending trial,
hearing or appftcation. . see, for example, Genna/ News Co v Easiern
News Telegraph Co (1884) 17N (Eitg) 23 oraihew 41, . 53 U gB 236
(Div/ Co, ' Elder v Cal'tel',' cp Raymond v Tapson,

5' [1978] INSWLR 372, set outinB, 'ow, , at pp 104-106
Supra at p382

'' Maddjso" v Goldrick 119761 I NSWLR 651; R V S"fun, " (1989) 16 NSWLR 14
60 [1984] 3 NSWLR 98 at PTOO



2. where 10 require the aliendance of a witness would be oppressive. '
Raymond v Tapson, . Re MMnde//, Fenion v Cumberlege,
3. where Ihe subpoena had not been issued bona/idejbr Ihepz!IPOse
of obtainz'rig relevant evidence and Ihe witness to whon? the subpoena
had been addressed was unable 10 give relevani evidence, . R V Bames,
R V Hove Justices, . Expdrte Donne,
4. whe}. e Ihe subpoena has been used/bi. Ihe pulpose of obiQining
discovery on?.!I'theI discovery agai'nsi a party. ' Commissioner/br
Railways v Small, . Win^of v Hill, Finnie v Da/gtrsh,
5. where Ihe subpoena fros been used/br the pulpose of obiaini'rig
discovery dgainst a thz}dparty, .. Burchord v Mac/allen, . Expoi, to
17nda/I, ' Commissioner for Railways v Small, . Senior v Holdsworth, . Ex
parte In dependen! Televisio}t News Lid, ' Wantd v Hill, . Finnie v
Da/g/!^I^,.
6. where to require q party to con!ply w!'th a subpoena 10 produce
documents would be oppressz've. . Commissioner/by Railways v Small,
Senior v Holdsworth, . Exparte Independen! Televisio}? News Ltd,
17a!'rid v Hill, . Fi}?nie v Daigtrsh,
7. where the subpoena has been issued/br a pulpose which I'S
impern?isSIb/e, as, for exomp/e, 'lishing ".. Hennessey v Wrtghi ,Vo
2)(1888) LR 24 gBD 445(") at 448, . G"fob""t , Morn's 1192q/ I KB
659 at 664,667, . Commissioner/br Railways v Small at 574, ."

(
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o Costs and expenses

,

\~

Rule 419 requires conduct In oney to be tendered at the time the subpoena

is served or within a reasonable time before attendance under the subpoena

is required. in addition, r. 417 provides that upon application a Courtinay

Inake an order for the payinent of any loss or expense incurred in

complying with the subpoena. Further, r. 418 deals with the costs of

complying with a subpoena issued to a non-party

6. EVIDENCE OF WHAT?

. Admissibility and Effect of Contents of a Document

Documents may be adinitted as either Teal evidence or a stateIn Grit in a document Inay

be sought to be relied on as truth of its contents, in which case the docuinent

constitutes testiinonial evidence

it is important to consider the common law rule or the Act under which a document

becomes adinissible in discovering the forensic use of a document adinitted into



evidence. Public documents and statutory certificates as dealt with above. General

adinissibility provisions under the Queenslandrtct and business records legislation are

dealt with below. The primary distinction between the 2 classes of provisions is that

it is a statement contained in a docuinent which is adinissible under the later provision

and not necessarily the whole document. Generally the position with public

documents is that they are admissible in their entirety. Not all statements in the

business records of the corporation will be adinissible for or against that corporation

but all public records relating to it will be

I
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. The "Best Evidence" Rule

In 01, ,ychw, ,of v Barker '' Lord Hardwicke said that:

"The/'I'dges and sages of the law have IQid it down Iho/ there is but one
general rule dyevidence, Ihe best Ihai the nature of the case will Q//ow. "

Cross says of Lord Hardwicke's judgment that: '2

<

"... It seems thqiLord Hardwic/ce was Ihi'nk!'rig of the rule OS inclusionary
as I've/I as exclusiona/y. HIS view appears to hqve been ihat, where there
was non^ing better, recourse might be had 10 evidence which would be
inQdmissib/e in other cases, . but the typi'cd/ intrstra/Ions of the rule ore
provided by cases in which evide"CG r's excluded because betiei. was
available. "

Cross states that:

"/t is sometimes said that all thoi 18 1</1 of the beSI evidence rule is Ihe
requirement that the on:gina/ of a private document must be producediit
order to prove lis corrien!s unless its absence coil be e. :;PIO!'ned, ' in/;ICJ this
rule an reda/ed Ihe best evidence rule. Apartf. Qin this, It is said that the
rule is merely a counsel of prudence, for the absence of Ihe beSI evidence
may always be Ihe SL, byect of adverse comment by Ihe Judge. "

The Rule as to Secondary Evidence of Contents.

o Scope of the rule

61 (1745) I Atk 21 at 49; 26 ER 15 at p33
62 cross at paragraph [1465]
63 cross at paragrapli [1480]

Cross states that:



"A party rely!'rig on Ihe words used in a doci, merinoi" anypui:pose
other tha, t Ihat of I'dGrinij, !'rig it must, as a general ,"Mie, addz!CG
primary evidence of its corrienis. Tin's is of Zelt spoke}? of as the in OSI
in?polio}?tSUITz'vQlofihe 'beSI evidence ' rule, ..."

it should be noted that the rule only applies where direct reliance is placed

upon the words used in it. The rationale of the rule is stated by

W' 65Wignore
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"(I) As between a supposed literal copy and the o111g. in a/, the copy is
always lidb/e to errors on the part of the copyist, whether by
wi!it{/}?ess or by madvertence, . Ihis contingency wholly
disappeo}'s when Ihe origz'na/ Is pi"odt, ced. Moreover, the
original may contain, and Ihe copy will Iqck, such/batt!res of
handwriti7?g, paper, and the 11ke, Qs may q, ff'old the opponent
valuable means of/eQrning legi!!'more o^/'ections 10 Ihe
significance of a docz{meni

(2) As between o1, a/ testimony, based on recollection, and Ihe
Origz'rid/, Ihe added risk, a/in OSI certainty, exists of errors of
reoo//,,!ion an, to Ih, diffi, ulty of, or, y, itg in Ih, mon, ,y
I^^era/!y !he 18nor of/he docz, men!. "

(

The rule has not been applied to markings on objects other than documents

so that, for example, a bottle with a label attached to it, upon which things

are written, is something about WITich secondary evidence may be given

Of course the weight which might be given to that evidence in the absence

of production of tlie objectis another question. Brown suggests that

inscribed chattels (such as a labelled bottle) should be included within the

definition of a document and the secondary evidence rule should be

applied to all docuinents including such chatters ''. Brown notes that for

both the Coinmonwealth and Queensland the definitions of "docuinent"

are wide enough to include inscribed chattejs. '7

o Nature and effect of the rule

64 cross at parag, aph 13900Sl.
'' wigmore on Evidence (Third Edition), VolumelV, pareg, aph [1179]

Brown at PI21
'' See: AC!sin!eru, .elation AC! 1901 (Cth) section 25 and section 51d of the Queenslandrtc!



In R IP 1112x""der. & Taylor '' the Full Court of the Supreine Court of
Victoria said:

"secondary evidence of a document is adm!'ssib/e, unless Q" opposite
party objects on the ground !hat the original document (assuming it
not to be 10s/ o1' des!}'oye4) oughi to be produced. "

There are no degrees of secondary evidence. A copy of the entire

docuinent may, or as extracts" may be tendered or oral evidence may be

given as to its contents. Different weig}It will be affo^ded depending on

the nature of the secondary evidence adduced. The admissibility of copies

both at coininon law and under statute has already been dealt with above.

21

o Exceptions

. Stranger's lawful refusal to produce

Secondary evidence of the contents of a docmnentin the possession

of a non-party is admissible where that person IQ, ^ refuses to

produce the docun)Grit. '' In this context it should be noted that
secondary evidence is only able to be given in circuinstances where

the stranger to the proceeding is not compellable to produce the

original

. Document lost or destroyed

71

Plainly, if this exception is to be relied upon, evidence must be given

of the steps that have been taken to search for' a docuinent where it is

alleged to have been lost '' or, in the case of destruction. ''

Secondary evidence will be admissible even in circumstances where

the original docuinent has been destroyed by the person seeking to

68 119751 ER 741 atp751
'' Grrri, , Sorgh",, t Min. keti, ,g Board v I Iqckso, a & Co reroof"ce & Seeds) Ply, Ltd ; Expqrte Tile
Grain Sol. gh"", Marketing Board 119621 Qd R 427 at p444 per Stanley J
" Doe d Othert v Ross (1840) 7 M & W 102; 151 ER 696
" Bell v Dayidlones Ltd (1948) 49 SR aJSW) 223
72 port J"ckso, , Stem, toffy Co v Maye, 's (1888) 9 NSWR 470
73 R y Hull (1871) 12 Cox CC 159



rely on secondary evidence. '' Obviously, the weight likely to be

afforded the copy in such circumstances would be limited. There is

no need that the search for a lost docuinent be carried out

conteinporaneously with the hearing. '5

Production of original impossible

This exception will apply where, for example, a document is in the

hands of a person not in the jurisdiction and therefore not able to be

U d d 76compelled to produce it.

Note that there are also examples set out in Brown of

circuinstances in which the inconvenience (ratlier than impossibility)

of the production of an original has been held to justify the reception

of secondary evidence as to the doculnent's contents

.

I
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7. USE OF DOCUMENTS BY WITNESS OTHER THAN BY TENDER

. Refreshing Memory

I
\-

o In Court

Leave is required to enable a witness to refresh nTemory froin a docuinent

while giving evidence. The witness should give evidence to the extent of

his or her recollection and refer to the document only where his or her

In Ginory is exhausted. " The conditions which must be satisfied are that:

(a) The document must have been made, or accepted as accurate by the

witness using it to refresh their meIn ory, while the events described

were still fresh in the witness's memory;

" R V C"rin, , t1983/2 VR 133 at PI38 per MCGarvie J
75 F1tz y R"bbits (1837) 2 M & Rob 60; 174 ER 214
7641, ^on y FWHM'vat (1834) I C N & R 276; 149 ER 1084.
" At pi30
'' Heijieri, Igtoi, v Brookes [1963] SASR 321



(b)

(c)

The witness's In 61nory must require refreshing;

The document must be produced to opposing counsel for inspection

ifrequired.

Facts Fresh in the Witness's Meinory

it is not necessary that there be any particular degree of

contemporaneity. What is necessary is that the events be fresh in the

witness's mind when the witness made or accepted the docuinent.

The appropriate inquiry but whether the events were fresh in the

witness's Inind at the time the document was made, or accepted by

the witness not necessarily the time at which the document was Inade

- although the 2 propositions are directly related.

*:*

23

*3. Maker of the Document

A witness Inay refresh memory from a document even if the witness

did not mako thc document. What is necessary is that a witness

verify, whilst the matters are fresh in his or her mind, that the record

made is accurate.

*:* Production of the Docuinent

If a docuinent is used by a witness to refresh memory in court, it

Inust be produced to opposing counsel for inspection.

If a docunTent used in court to ref^esh memory is subject to legal

professional privilege, the privilege is waived when it is so used

Section 32 of the Commonwealth, or provides:

"32 Atternpt to I'evil, e file", o1:}, iit Cowl't

*:,

re R V Bay'jig0 119571 VR 303 at p305 per Smith J
'' See for example R V Pm, Beele, I (1972) 6 SASR 534 at p536
'' See R V Kelsey (1981) 74 CT App R 213 at p217
'' R " Xi, ,gst0, , 11986i 2 Qd R 114 at PI27



(1)

24

A witness must no/, in the course of giving
evidence, use a document to try to revive
his or her memory about a 1:1ct or opinion
unless the Court gives leave

(2) 17/11/01{t Initi'ting the mangys t/?a/ ihe Court
may take info accoi{nr in deciding whether
to give ledve, it is to take into accot, n!..

(a) whether Ihe withess will be able to

recall the 1:1c! or opinion

adequaie!y WIThot!I using the
document, ' and

(b)

\~
,

whether so 1771!ch of the doct!meni
as Ihe wi'mess proposes to use is,
or is a copy of a document that

(1) was written or made by Ihe
willless when the events

recoi, ded in it were fresh in
his or her memory, . or

(3)

441

ff a withess has, while giving evidence,
used a documeni 10 1137 to revive his or her
memory aboi!I a firct or opz'nioi?, the
wiiness may, with the leave of Ihe Golfrt,
read aloud, us pan of his or her evidence,
so much of the doct!riten! as relates to IhQi
flat or opiiti'on

was, ai such a time, found
by !he WITi?ess to be
acct{Idle

o Out of Court

(4)

Obviously docuinents are commonly used by witnesses prior to coming to

court in order to attempt to stimulate their In Ginory. If such a docuinent is

used, and the witness's In Ginory is refreshed, there is no requireinent to

The Gown r's, on Ihe requesi of a pdi, ty, , 10
dive such direciions as !he Cowl"t tiltn/CS PI
10 ensure !hoi so nit!ch of the docunteni as
relates 10 the proceeding I'S produced 10
that party



produce the document. " However, if the witness's memory is not revived

by the docuinent it must be produced, if required by opposing counsel, and

non-production will render the oral evidence madmissible.

The position is different where the Commonwealth Hat applies. Section 34

provides:

"34 litter"pts to revive Ine", o0, out of Cowrt

(1) The Court may, on the request of a party, give
Such directions as are applOprz'are 10 ensure Ihat
specified documents and ihings used by Q witness
otherwise than while giving evidence io try 10
revive his or her mentory are produced 10 Ihe
party/or the pulposes of !he pi"oceedrng

(2) The Court n?ay refuse to adniii Ihe evidence given
by the wi/ness so jar qs it concerns a 1:1ct as 10
whz'ch the witness so tried to revz've his or her

memory ill with o111 reasonab!e excuse, the
di'reciions hQve no! been coinpffed with.

USE OF DOCUMENTS BY COUNSEL - WITNESS UNDER CROSS-

EXAMINATION

25

8.

. Prior stateIn Grits

Section 19 of the Qi, eenslandrtciprovides:

,, 19 Wit"ess be cross-ex@flit, led as to writte, I","y

st"te", grit wit/tout being shown it

be ci'OSs-exqmined as 10A witness a previousmay

stateritent made by !he witness in wri'!ing or reduced
into writing relati've to Ihe su4i'Get mailer of the
proceedtitg without such wrz'nitg being shown 10 Ihe
witness

19(I)

'' Ke, , " B, yarnt (7V0 2) [1956] St R (Qld) 570, appro, ed in R V XI7, gst",, supra at pp 126 - 127
Ken v B, y", it supra

(Irl) However, if 1'1 is intended to contradict Ihe witness by
Ihe writing 11^e ajien!ion of the witness musi, b</ore
such contradictory proof can be given, be called to



(2)

those parts of the writing which are 10 be used/61 Ihe
pulpose of so contradict!itg the witness

A Court may ai ally lime during Ihe hearz'rig of a
proceeding direct Ihai the writing containing o
sidlemenJ 14erred 10 In subseciion (1) be produced 10
the Court and the Court may make such use In Ihe
proceeding of Ihe writing as Ihe Court !hz'it kiln. "

26

The effect of SI9 is to allow cross-examination upon a previous statement

in writing without showing it to the witness. If the witness agrees that he

or she Inade the statement and said the things alleged, those parts of the

statement obviously become part of the witness's evidence and there is no

entitlement in opposing counsel to see the document. If the witness

denies what he or she has alleged to have said, the docuinent then may be

proved under SI8.

The proper approach under s. 19 is to give the witness sufficient

infonmation to identify the occasion upon which the stateIn Grit is alleged to

have been made and the document to which reference has been Triade. it

the witness acknowledges the stateIn Grit, the cross-examiner may put

extracts from it to the witness. The document need not be put before the

witness. However to the extent that it is intended to contradict the witness

by the statement, the witness Inust be shown those specific parts of it

which are said to be in conflict with the witness' oral evidence. " Once

that has occuiTed, the witness may be asked whether he or she still adheres

to those portions of his or her evidence WITich the cross-exaininer suggests

are inconsistent with the stateInGrit. If the witness adheres to theIn, the

cross-exaininer may simply invite the Court to reject the oral evidence to

the extent that it is inconsistent. If the witness does not adhere to their

previous evidence, they may be invited to adopt what was said in the

(-

stateIn Grit

The court Inay be invited to reject the witness's oral evidence on the basis

of the questions asked without tender of the document so long as the series

'' Nortj, ,4"sri. "fin, , Territory Coring",, y v Goldsbor0"811 Min't & Co [1893] 2 Ch 381
86 section 19(IA)



of questions is sufficiently Intelligible without the document. However, if

the cross-examiner desires to tender the stateIn Grit, he or she Inay proceed

to do so where the witness adinits having made it, or it can othenvise be

proved that the witness made the document.

. Proper evidentiary use of prior inconsistent statements

27

As Gibbs I observed in R I, Drisco":"

"The whole pulpose of conti. adjctihg the witness by proofqf the
inconsz'stent staremen/ is 10 show tha/ the wiiness is unreliable ".

At common law, a prior inconsistent stateIn Grit by a party would generally

be admissible as containing admissions against that party's interest and

thus as an exception to the hearsay rule. However, unless it does constitute

an exception to the hearsay rule, the document would not be admissible as

evidence at the truth of its contents but only to diminish the witness's

credit. " In Saya"^v Re - Car Pty, Lt(1'', MCPherson J coinmented that

s. 19 (2) of the Queensland, 4ci "enables the Court to requi're Iha/ lzhe

previous SIo!Ginen!/ be put In evide}Ice ..."

(-

Under s. 101(I) of the Queenslandrlci, unlike the position at coinmonlaw,

a witness's prior inconsistent stateIn Grit is evidence of any fact stated

therein of which direct oral evidence froin the witness would have been

admissible

o Use of documents not Inade by the witness

Section 19 of the Queenslandrtcr applies only to a written statement 11Tade

by the witness being cross-exainined. Where a docuinent made by a

person other than the witness is being used, the proper' course is to ask the

witness to look at the document without identifying it and then to ask

87 (1977) 137 CLR 517 atp536
SSR y Titjjbwski[1970] VR 371
89 [1983] 2 Qd R 219



whether having read it, they adhere to their previous evidence. ' If the

witness adheres to their fonner testimony, no further use Inay be made of

the docuinent '' and it does not becoine evidence. " If the witness does not

adhere to their previous answers, the appropriate approach is to lead the

witness back througli his or her evidence to highlight the discrepancies. Of

course, if the document is otherwise useful for the cross-examiner's case, it

Inay be appropriateIy proved and tendered

9.

28

GENERAL ADMISSIBILITY PROVISIONS

Section 92 of the Queenslandrlct provides

92 lid", issthility, of doc"", 812t",:}, evidence CS to InctS ill

(1)

.

Issue

in any proceeding (noi being a criminal proceedlitg)
where direct oral evidence of aidci would be adnzissi'ble,
any staremeiti conjoined ill a docwmeni and rending 10
establish Ihqt/der shall, su^/eci to Ihispari, be admissib/e
as evidence of /hanacz if'

the maker of the stQtemeni had personal(a)
knowledge of Ihe rimttei. s dealt wi'/h by the
statement, and is called as a wiiness in 11^e

proceeding, ' or

\.

(b) the document is on61nts part of a recoi"of relating
to any undertaking and made ill the course of that
undertaking font illoi'mailon supplied (\, uhether
directly or indirectly) by persons who had, or may
1'8asonab!y be SI!pposed to have I'd of, personal
knowledge of Ihe mattei. s dean with In the
Information they supplied, and Ihe person who
SMPpfied Ihe i"for, matron recorded ill Ihe
sidlement in questjolt r's called as a wit}?ess in Ihe
proceed^^g.

'' The Queens Case (1820) 2 Brod & B284; 129 ER 976;, 41^^tel, v Tile Queen (1984) 154 CLR 404 at
pp 442 - 443 per Wilson and Dawson JJ; R " Bed^71gt0, , 119701 Qd R 353, at p359
'' P"furso, , v P"forson (1953) 89 CLR 213
'' it nTay, of course, be able to be tendered by some other means

(2) The condition I'n subsectioi? (1) 11^at the maker of Ihe
stalemeni or ihe person who SI!PPIied Ihe I'^formation, as
the case may be, be called as a witness need not be
sQt!':!/ied where



(,,) Ihe maker or suppfier is dead, or willii by reason
of bod!'!y or menial condition to atlend as a

(b)
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witness, ' or

the maker or SL, PPI^^r is out of the 8101e and iris
not reasonably practicable 10 secure Ihe
attendQnce ofihe maker or supplier, . or

the maker or SI!PPI^^I cannot willI reasondb/e
din^ence belbt!rid or I'deni;/ied, . or

ii can nor reasonably be supposed thaw'rig regard
to the lime which has elapsed since the maker or
supplier made the statemeni, or SI{PPI^^d Ihe
jinormaiz'on, and 10 all Ihe cz'ICUmsjq??CGs) that the
maker or supplier wolf/d frove any feeo//ec!ion of
the matters dealt with by lite stalement Ihe maker
made or in the information the slipptrer SL!PPI^^of,
or

(13)

@)

\

(12) no polo, to the proceeding who would have the
right to cross-examine Ihe maker or supplier
requires tile maker or slipp/I^I being culled as a
wiiness, ' or

at Qny slage of Ihe proceeding I't appears 10 Ihe
Gown Ihat, having regard 10 all the circL, ms!an CGs
of the case, undue delay or expense would be
cqt{sed by calling the maker or supplier as a
WITness

01)

(3) The Gown may der on hearsay evidence for the pulpose
of decidii?g any of Ihe mailers merinoned in subseci!'on
(2)@), (b), (,), @) or 00

For the pulposes of this part, a statement con/Qined lit a
documen/ is made by a person if

(d) it was written, made, didated or o1heiwise

prodt, ced by the person, . or

(b) it was recorded with the person 's knowledge, ' o1.

(12) it wds recorded in Ihe COW'Se of and ancillary to a
proceed^^g, ' or

(d) it was recognised by Ihe person as Ihe persoit 's
starement by signzhg, I'niti'dimg or otherwise In
WIZi!17g

(4)



Section 92 pennits docuiTTentary hearsayif either subsection 92(I)(a) or (b) are

satisfied, unless the calling of the maker of this stateInGrit is not required because of

one of the matters in s. 92(2).

The section allows the proof of prior consistent statements. Further prior inconsistent

statements of non-party witnesses (not covered by SI9 of the Queensland Her) are

adjnissible as evidence of the facts contained therein rather than as going siinply to

credit.

I
\
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What s. 92 does not do is allow for documentary hearsay to be admitted in

circumstances where the oral evidence proposed to be given would not be adinissible

because it was itself hearsay or was, for some other reason, objectionable.

. CCDjrect Oral Evidence of a Fact would be Admissible"

in order for direct oral evidence of a fact to be admissible, it must not infringe the

hearsay rule or other rules directed at limiting those matters as to which evidence

might be given. In Car"si v Housing COM, ,"^sinn Lush J said in relation to the

Victorian equivalent of s. 92 that:

\~

"The words 'where dii, ect oral evidence of the 1:1ct would be
adnn^sib/e ' coniemp/ated q snugtioiz in which the hypothetical
evidei?CG is given b 11^e maker o Ihe state meni of Ihe 121cts ill Ihe

The vint'ous sidlemenis by the doctors I'n thestalement ...

docunieitts can only be admitted if Ihose dociors, when called, could
have given evidence of/he deceased's cond!'tibn. " IEmphasis addedl

By contrast in Tq"sz v Elto" Mahoney I said

"However, in order Ihai the doctrinen! be odini'ssible, it i's necessary
tha! 'direcz oral evidence ' of !he relevan!/acts would be admissib/e
lit my opinion it would. it is arguab!e !hat this requiremen/ is noi
satisfied by the assumption that the deceased itse!I could have given
such oral evidence, because the proceedings ore browghi o11 the
basis that Ihe deceased is dead. However thz's be, direct oral

evidence, if given by a third pal. ty) present at the tinte, would be
adniissi'b/e, and jin's, In my opinion, is st!yicieni 10 sandy tile
section

93 [1973] VR 215
'' t1974j 2 NSWLR 163 at 00 171 - 172 and see also R, 7z Hat'IV C/,"rles of The R, 73 0Vos J5 & 16.1
(1987) 14NSWLR107 at PIll

,,



Where the relevant stateIn Grit contains expressions of opinion, it is necessary that the

th I'f dt d 95person expressing the opinion is qualified to do so.

. Statement of Fact

What is admissible by s. 92 is a statement contained in a docuinent rather than the

docuinent itself. It may be that the document only contains a statement of fact of

which direct oral evidence might have been adinissible, in which case, the whole

document would be adinissible. However, it may be necessary that parts of the

document are excised.
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it should be noted that a "fact" includes an opinion in circumstances where the maker

of the statement is qualified to express it. "

Consistently with the requirement that the nTaker of the stateIn Grit have personal

knowledge of the facts of which it is based, the source of that knowledge cannot be

hearsay.

. "Tending to Establish"

it is sufficient if the evidence "tends" to establish a fact, as in the case of

circuinstantial evidencc taken to gethe^ with other evidence being sufficient to

establish a fact. "

I
\ BusiN^SS RECORDS LEGISLATION

. Queensland

Under the 91{eensland, 4ct the provisions relevant to the adnTission of business

records as an exception to the hearsay rule are dealt within s83-91. Section 841nakes

adinissible an entry in a book of account and a copy of an entry in a book of account.

95 R y Bin. key [1976] Tas SR 52
00 nit, ss P, .one'. ties Ply, Lt(/ "lbs, piel, Hospinls Board! 119851 2 Qd R 318
'' Rams"y " JP"ts0, , (l 961) 108 CT, R 642 at p649.
'' PIO, ,, p v R (1963) 110 CLR 234 and Martin v OSboi. lie (1936) 55 CLR 367 at p375



Once admitted, such an entry is evidence of the matters, transactions and accounts

therein recorded

A "book of account":

99

"/nCIUdes any document Used in the ordindiy Course of ally undertakzhg to
}, ecord Ihe/mancia/ Iransoc!ions of the 11ndertaking or to record anything
acquired or o1hei, wise dealt wi!h by, produced in, held. for or on beho!/'of
or laken or lost/i. ont the lindenakii?g and any particulars relating 10 any

h I ~ ,, 100such trimg. "

{-
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WITether or not something is "used in the ordinary course" of an undertaking depends

upon the practices of the particular undertaking and not businesses of that kind.

The necessary connection is that docuinent be used in the ordinary course; there is no

requireinent that the entry be Inade by the person or entity of which the docuinent is a

record.

An undertaking includes public and private hospitals , and the Australian Taxation

Office '''. An undertaking is defined in schedule 3 as including:

I02

". . .pubftc adminisira/ion and any business, profession, occz!pation,
calling, trade or undertaking whether engaged in or carried on by Ihe
Crown or by any other person/61prq/i/ or noi ... "

in order to qualify as a "record", some apparent degree of "perlnanence" is required.

''' it should be noted that the Inere fact that the record is located in the company's

files does not necessarily Inake it a record of that company

Although books of account are not confined to what might be classed as strictly

the docuinent Inust have some financial character.accounting records,

'' Section 84(a).
Section 83

''' coring hymn Bank VANZ B",!Mig G"0"p Ltd 119821 I NSWLR 409
un R V Cook (1980) 71 CT App R 205 at p2i2
un O'Don, idly DCkii, [1966] Tas SR 87
my ReRjggs; Exp"rte: Deputy COM1, In^sio, Ier of Tax"ti0, , (174) (1986) 17 ATR 366
''' Ry"71 v ETS, (7V0.2) (1987) 47 SASR 239 at p246
''' Forbes IRS, Evidence Law ill Queensland (Fourth Edition) Law Book Company 2002 Sydney
(hereafter Forbes) at paragrap11 183,141 citing Ross MCConne// KITcheii & Co Pty Lid (ln Liq) v Ross
(No. U 119851 I NSWLR 233 at p235
''' Forbes at paragrapli [83.151 and see also Cross at paragraph 135340]

106



Section 85 deals with proving that a bookis a book of account . The evidence is to

be given by "a responsible person" familiar with the books of account of the

undertaking and may be given orally or by affidavit or statutory declaration

Section 86 deals with what is required where a copy of an entry in a book of account

is sought to be relied upon.

Although there is no requirement that the "responsible person familiar with books of

account of the undertaking" be called , s. 94 applies to allow the admission of

evidence for the purpose of destroying or supporting the person's credibility as a

33

witness.

Section 87 provides that a person engaged in an undertaking (who is not a party to the

proceeding) is not compellable to produce any book of account which can be proved

under the "books of account" provisions of the Queensland, 4c! or to appear as a

witness to prove the matters, transactions and accounts recorded therein in the absence

of a Court order.

110

Section 88 deals with disclosure of books of account by parties and non-parties. In

the case of non-parties, the Court has a discretion while for parties tilere is a Tight

to Inspection

{
\

it should be noted that SI34A of tl}e Queensland rlc! gives access to documents held

by governinent and seini-govennnental agencies without a Couit order. Chapter 7

Part 2 of the UCPR also provides for' non-party disdosure.

I12

Section 89 allows a responsible person familiar with the books of account of the

undertaking to give evidence that a particular person did not at a given time have an

account with the undertaking.

Section 91 Inakes certain of the books of account provisions applicable to books of

account and persons engaged in undertakings in anotlier State or Territory.

108 Although see also s96
109 section 85(2).
110 coinpare with s. 92
II I section 88(I)
112 section 88(5)



. Commonwealth

The subject of adinissibility of business records under the Commonwealth, of is dealt

with in s. 69. The terni "business" is defined as follows:

"Refer. ences to businesses

I(I) A reference ill this ACi to a business includes a reference 10 Ihe
following

(17) aprqfessz'on, call^^g, occt, pdtion, trade or undertaking,

(b) an activity engaged in or canI'ed out by Ihe Crown in ruty of lis
capacities,

(c) an aciivio? engaged in or carried on by the government of a
10}"eign coltni13. ','

@) an aciivio) engaged in or carried on by a perso}I holding of ice
or exercising POWei' under or because of!he Consiiit, tion, an
Australian tow or a law of aforeign country, being qn adj'vity,
errgqged in or carried Out 012 ill the perlornidnCe of the
functions of the Qince of tit Ihe exercise of!he POWei, (o1her", ise
Ihan in a PIivaie capacz'ty, ),

(e) the proceedings of an Australiai? Poll^^merit, a House of an
AUSt/'atran Parliament, a coinmi'liee of such a House or a
committee of an HUSiratran Parficimen!,

co the proceedings of a legis/all!re of a/byez'gii country, Including
a House or committee (however described) of SIIc/I a
legis/all{re,

(2) A 14erence lit Ihi's Act to a business d/so I'nc/tides a 7'4erei?ce 10

(a) a business that is 110i engaged in or cal'lied on/61p}'ofi/,' or

a business engaged i}I or carri'ed o11 outsz'de AUSira/ia. "
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\

The tenn "record" in s. 69(I) is not defined. There seems no reason in principle why

the considerations above in relation to the 911eens/and Hat should not apply to the

Coininonwealth legislation. Similarly, the words "in the course of, or for the pulposes

of, a business" are not defined in the Act. The omission of tlie word "ordinary"

potentially makes this section apply to less routine documents than those of the State

Act.



The second requirement of s. 69(I) is that the relevant docuinent contain a previous

representation made or recorded in the docuinent in the course of, or for the purposes

of, the business. Sub-section 2 then deals with the conditions of admissibility namely

that the representation was Inade: by a person who had or might reasonably be

supposed to have personal knowledge of the fact asserted; or on the basis of

infonnation directly or indirectly supplied by such a person.

The purpose behind such a requireinent was explained by the Australian Law Refonn

Coininission as being to prevent the tender of records where the infonnation recorded

was provided by persons who were not closely associated with the business.

All "asserted fact" is defined in s. 59(2) to mean a fact the existence of whichis

intended to be asserted in the representation.
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COMPl. ITER - PRODUCED EVIDENCE

' Queensland

Computer produced evidence may be adinissible under the business records

legislation or under s. 92 of the Queenslandrtct. Nevertheless, the question of

adinissibility of statements produced by computers is specifically dealt with in s. 95

The following is required under s. 95(I):

. Where direct or oral evidence would be admissible;

' A fact;

. In a document;

. Tending to establish;

. Shall be admissible as evidence,

The requirements are dealt with above under the heading "General Adinissibility

Provisions". Admissibility is further conditional upon the matters enumerated in

s. 95(2) which requires production of the document dullng a period of regular use of

the computer; that over that period there was regularly supplied to the computer

\-

' " ALRC 26, Volume I, paragraph t7071



infonnation in the ordinary course; that the coinputer operated properly at material

times, and that the information contained in the statement reproduces or is derived

froin the inforuiation supplied in the ordinary course.

The Inatters in sub-section 2Inay be proved by a certificate under s. 95(4)

it should be noted that s. 95(2)(d) does not require that a person supply the

infomiation. Another computer might, or a camera or other medium might be the
source.
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. Commonwealth

The Commonwea/Ih 11ci provides for a number of circumstances in which the hearsay

rule does not apply. Computer records may be admissible under the business records
section of the Co}?tmonwea//h, ct or under sections 146 and 147 which deal

specifically with coinputer records. To the extent that a "representation" is the

product of a coinputer or a process, the hearsay 1,116 does not apply. Section 59 of the

Commonwealth ACi defines "hearsay"in tenns of there being a "previous

representation made by a person" with an intention to assert the existence of a

particular fact. That 61einent is not Inade out where the representation is itself the

product of a computer.

<,-

STAMPING . UNDERTAKINGS To STAMP

There is solne difference in judicial opinion in Queensland as to the use that may be

made of instruments which require stantping but have not been stainped.

Tnnoggett v 0'Ro"rke ' ' Holmes J was concerned with s. 4A of the SIqinp AC/ 1894.

That section provided in part:

"4rl Resiri'orion on of'ec! of 14nsiamped Instr"ume/its

(1) An Instrument chargeab/e with sini?!p ditty ... shall nat, excepi
in ci. jininalproceedrngs, be given in evidence, or be avazlab/e
for any PI!}pose whQtever, unless it is duly stamped. '

114 120021 I QdR 490



The application was one to strike out the plaintiffs proceeding on the basis that

stateIn Grit of claim pleaded an unstamped document. The submission was made for

the plaintiff that it would be inappropriate to strike out the proceeding on the basis

that it was open to the plaintiff at any time prior to the trial to stamp the document or

give an undertaking under s, 4A(2) of the Act. Her Honour expressed the view that

s. 4A(I) was sufficiently wide to prevent reliance on themstrument of any kind.

Her Honour also did not think that an undeitaking to pay stainp duty at whatever stage

offered would resolve the plaintiffs difficulties because such an undertaking would

not overcome the fundamental problem that such a document 11^b^

37

as foundin a cause of action

In Cmcto" Str. eet fige"ates Pty^ Ltd v Korkid"s

of the Dunes ACr 2001. Section 487 provides:

116

"487 Rece!:PI o11'ns!luments in evidence

(2) Unless an instrz!meni is prope}.!y stamped, it -

(12) I'S no! available/by use ill low or equity/br any pulpose,
Qnd

\-

I17 Holmes I was concerned with s. 487

(b) musi not be recei'ved in evidence in d legal proceeding,
o1/18r than a cri'nil'1101proceeding

(3) However, a Court may receive the msirz!merit ill evidence of -

(a) 4181 i/ is i'ecei'ved in evidence, Ihe instit{riteni Is gz'yen to
the Commissioner as required by arrangements approved
by Ihe Court, . or

(b) rifte person who produces Ihe illsirunieni is it o1 the
pe}'son 11^ble to pay the duty, the ironze ond addi'ars of the
person so 1111b/e, and the msirt{meni, is given to t/Ie
Coinnti'ssionei. as required by arrangements appi"oved by
tile Court

115

,,

115 sunra at paragraph 1151
I 16 SOOTa at paragraph tI 91
'17 120021 QSC 210



In Carton Street4ge, leies counsel for the plaintiff tendered an undertaking to pay the

stamp duty found to be exigible and argued that s. 487(2) permitted such an

undertaking to be given. Her Honour repeats a passage from Hoggett v O 'Row, .ke

to the following effect:

"/ do noi think Ihai an undertakzhg to pay SIqmp duty, at wha!ever stage
^ered, would resolve the apptrcant 's of!fict!/ties. Secii'on 4r1(2) enables
the ddmissi'on in evidence of @12 uns!amped documeni on such an
undertaking bt!t it does noi overcome then{ridamen/diprob/em that such q
documen! may not be rel^^of on as/o1, riding q cause of action. "
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The difficulty with that position seems to be that it produces the odd result that an

undertaking might be given when seeking to tender the document at trial but not at an

earlier stage so as to preserve the Tight to do that.

In Bwr"itt & An o1. v P"cine Paradise Resort Pty, Ltd, ' '' MCGill DC1 was concerned

with an argument over costs in relation to an application to strike out where the

relevant contract had been stainped after the application was filed but before it was

heard. His Honour held that the absence of stainping of the contract was no basis for

striking out the stateIn Grit of clann and thus the plaintiff should have costs. His

Honour obseived

<.

"Once Ihe duty has been paid, any obsiacle to the validz'ty) or e^forcemeni
of the documen! Imposed by that seci!'on disappeqrs, and I'S take}I to have
done solo)?? Ihe time when the document would have become valid but/bi"
that section. . Shepherd v Fad & Textiles @14wsti, "Jin Ltd (1931) 45 CLR
359 "

His Honour adopted a statement of Hodgson CJ in Equity in Official Trwstee in

B"12krwptcy v D '1"", i, ,ze in the following tenns:

"Un/11 slantped, an instrument has whatever effect is consistent with Ihe
proposition that, ifstamped, It will be effective ab initi'0. To pu! th^s
another way, !^11!^!^Ld nit, St mean that an Instrument is effective 10nz Ihe
start condi/iona/!y upon being stainped b</'ore relied on in Court, or
onernaiive!y, 1'0m Ihe start cczrries Ihepoten!ianOJ of being so effective. "

Supra at p495
Iru t2004 I QDC 218
120 supra at paragraph t31
re' (1999) 48 NSWLR 416 atp427



In those circumstances, his Honour thought that a failure to stainp could not be a

strike out point because the absence of a stainp does not mean that the plaintiffs case

cannot possibly succeed on the basis that the deficiency could be overcome prior to

the time at which the plaintiffs case is properly tested at tital. His Honour thought

that Holines I was wrong when she said that although an undertaking would overcome

the prohibition on admissibility of the unstamped document, it did not overcome the

fundamental problem that such a docuinent may not be relied on as founding an

action. His Honour said that he was unable to reconcile that position with the analysis

in :^^d, .

In Fr@"ks v Norfolk Estates Pty, Ltd ''' Moynihan I was concerned with another

situation in which after an application was filed but before it was heard, the relevant

docuinents had been assessed, duly paid and the deed stamped. His Honour said that

consistently with Shepherd, in those circuinstances, any obstacle to the validity of the
enforcement had been overcome from the tnne the document would have been valid

but for the prohibition. ''' His Honour did not deal with froggett v O'Rowi'ke but

says of Burnitt that it was a product of close exainination by MCGill DC1 of the

relevant authorities. His Honour repeats a point MCGill DC1 made about Dent v

M 126114'001'e

\
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in Sunra at paragraph 161
us See also paragraphs t271 and t281
un t20041 QSC 301
125 SOOTa at paragraph t201
us (1919) 26 CLR 316


