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First principle - relevance

Evidence is not admissible unless it is relevant.  

Evidence is relevant where it could rationally affect, directly or indirectly, the assessment of the 
probability of the existence of a fact in issue in the proceeding, noting that evidence can rationally 
affect the assessment of that probability indirectly, by assisting in the evaluation of other 
evidence. 
R v LBE [2024] QCA 53 

Information may be relevant, and therefore potentially admissible as evidence, where it bears 
upon assessment of the probability of the existence of a fact in use by assisting in the evaluation 
of other evidence.  It may explain a statement or an event that would otherwise appear curious or 
unlikely. It may cut down, or reinforce, the plausibility of something that a witness has said.  It 
may provide a context helpful, or even necessary, for an understanding of a narrative.
HML v The Queen (2008) 235 CLR 334
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Rule against hearsay

Evidence of a statement to a witness by a person who is not himself called as a witness at a trial 
may or may not be hearsay.  It is hearsay and inadmissible when the object of the evidence is to 
establish the truth of what is contained in the statement.  It is not hearsay and is admissible when 
it is proposed to establish by the evidence, not the truth of the statement but the fact that it was 
made.
Subramaniam v Public Prosecutor [1956] 1 WLR 965
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Business records 

Rationale behind the hearsay exception – things recorded or communicated in the course of a 
business about a business’ activities are, by their very nature, likely to be correct. 

E.g. hospital records – much more reliable source of information that the memory of the treating 
doctor.

Not all records kept by a business are business records – resort to the statutory provision is 
necessary. 
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Business records 

In any criminal proceedings where direct oral evidence of a fact would be admissible, any 
statement contained in a document and tending to establish that fact shall, subject to this part, be 
admissible as evidence of that fact if – 
(a) the document is or forms part of a record relating to any trade or business and 
 made in the course of that trade or business from information supplied  
 (whether directly or indirectly) by persons who had, or may reasonably be 
 supposed to have had, personal knowledge of the matters dealt with in the  
 information they supplied; and 

(b) the person who supplied the information recorded in the statement in   
 question–  
 …
 (iv) cannot reasonably be supposed (having regard to the time which has  
  lapsed since the person supplied the information and to all the  
  circumstances) to have any recollection of the matters dealt with in the 
  information the person supplied.  

s 93 Admissibility of documentary evidence as to facts in issue in criminal proceedings  
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Business records 

An internal record kept in an organised form accessible in the usual course of business, actually 
recording the business activities themselves.  
Examples: 

• Financial records/books of account 
• Internal communications between the business and customers/suppliers – emails
• A valuation of assets kept for insurance purposes 

• Invoices 
• Terms of a contract between a customer and the business which might be entered into online
• Evidence of a fact includes an opinion, provided the person is qualified to give the opinion 

• A business record does not include the product of a business if the product is itself a document 
(eg magazine) 
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Business records 

Online retailer

• Pinnacle Runway Pty Lt v Triangl Ltd (2019) 375 ALR 251

Screenshots of websites   
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Business records 

• Retained by businesses and kept permanently
• Still necessary to consider the particular statement made in the email and determine whether 

it was made in the course of the business.  

• Not every email sent/received will be for business purposes – eg work Xmas party 
• Documents sent by email from one business to another may amount to business records of 

both businesses eg invoices kept by a recipient business and the issuing business 
• Tubby Trout Pty Ltd v Sailbay Pty Ltd (1992) 42 FCR 595

Emails 
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Business records 

• Made by persons who had or may reasonably be supposed to have had, personal knowledge of 
the matters deal with 

• Rickard Constructions Pty Ltd v Rickard Hails Moretti Pty Ltd [2004] NSWSC 984

• Negative hearsay – Uniform Evidence Acts; Qld Evidence Act; Common Law 
• Accepted that an inference can be drawn from the absence of a record if an appropriate 

person has searched for the record and sworn that there is no such record
• Ackroyd v The Honourable Peter Richard McKecknie (Minister for Tourism) [1986] QSC 13 

• R v Shield (1866) 5 SCR (NSW) 213

Drawing inferences 
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Notorious scientific instruments  

There is a rebuttable presumption at common law as to the accuracy of ‘notorious’ scientific or 
technical instruments which, by general experience are known to be reliable.  Accordingly, 
readings from watches, clocks, thermometers, speedometers, and ‘a variety of other ingenious 
contrivances for detecting different matters’ can be received into evidence without specific proof 
of their accuracy.  This presumption can also apply to scientific or technical processes and things 
such as chemical tests to detect bloodstains, recordings of radar echoes showing movements of 
ships and printouts of computerised data.  
The presumption amounts to judicial notice of the fact that an instrument, device or process 
which is in general use and knowledge to be trustworthy, is prima facie accurate.  It follows that 
when evidence from a new type of scientific instrument or process is adduced for the first time, 
there must be proof of its reliability and accuracy.  As and when the relatability of a new 
instrument becomes more generally known, the law permits the shorthand of judicial notice, and 
specific evidence of accuracy is unnecessary.
Bevan v Western Australia (2010) 202 A Crim R 27 
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Notorious scientific instruments 

• Ubiquitous items in common use over many years 
• Most people are very familiar with sending text messages by phone 

• Most people are very familiar with downloading data from computers 
• Matter of common experience that these processes are accurate in the sense that the data 

displayed or printed out replicates what is actually there 

Mobile phones and laptops 
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Notorious scientific instruments 

The common law presumption of the accuracy of a scientific instrument, device or process means 
that when it is proved that what was used belongs to a class of notoriously accurate scientific 
instruments, what is produced will be admitted into evidence without more unless the opposing 
party adduces evidence which displaces that presumption by suggesting inaccuracy in some way.  

R v SDI [2023] QCA 67

PDF of a computer screen
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Notorious scientific instruments 

• When is it required?  
• Synchronisation of google accounts  

• Sending and receiving still and moving digital images???
• Ford v The King [2023] SASCA 117
• Storage of information – Facebook messenger/google???

• Text messaging???

Expert evidence  



16

Ford v The King [2023] SASCA 117 
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CCTV footage / Snapchat 
What is left of the best evidence rule? 

Snapchat – Athans v The Queen (No 2) 
(2022) 300 A Crim R 389 

CCTV – R v Sitek [1988] 2 Qd R 284
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Authentication

A document must be proved to be what it is alleged to be, before it is admissible.   

Authenticity of a business record can be (and ordinarily would be) proved by a person involved in 
the conduct of the business, if that person compiled the document, found it in the business 
records or recognised it as a record of the business.  

Drawing of inferences as to authenticity.
Federal Commissioner of Taxation v Cassaniti (2018) 266 FCR 385

McKay v Hutchins [1990] 1 Qd R 533

Provenance and authenticity 
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Authentication 

s 96(1) For the purposes of deciding whether or not a statement is admissible in evidence by 
virtue of this part, the court may draw any reasonable inference from the form or 
contents of the document in which the statement is contained, or from any other 
circumstances.  

s 97 Where in any proceeding a statement contained in a document is proposed to be given in 
evidence by virtue of this part, it may be proved by the production of that document or 
(whether or not that document is still in existence) by the production of a copy of that 
document, or the material part thereof, authenticated in such manner as the court may 
approve.  

ss 96 & 97 Evidence Act 1977 (Qld)



20

Authentication 

For any of the preconditions to admissibility found in Part 6 (includes business records and 
computer generated records)  it is permissible for the court to draw inferences including an 
inference as to personal knowledge, from the form or content of the document or from any other 
circumstances.

Rigorous scrutiny should be applied in the examination of documents from which an inference of 
authenticity is said to be available.
Commissioner of the Australian Federal Police v Zhang (No 2) [2015] VSC 437  
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s 95 Evidence Act 1977 (Qld)
(1) In a proceeding where direct oral evidence of a fact would be admissible, a statement 

contained in a document or thing produced wholly or partly by a device or process and 
tending to establish that fact is, subject to this part, admissible as evidence of that fact.

(2) A court may presume the process or device produced the document or thing containing 
the statement if the court considers an inference can reasonably be made that the 
process or device, if properly used, produces a document or thing of that kind.

(3) In a proceeding, a certificate purporting to be signed by a responsible person for the process 
or device and stating any of the following matters is evidence of the matter for the purposes 
of subsection (2) –

a) that the document or thing was produced wholly or partly by the process or device;
b) that the document or thing was produced wholly or partly in a particular way by the process or 

device;
c) that, if properly used, the process or device produces documents or things of a particular kind;
d) any particulars relevant to a matter mentioned in paragraph (a), (b) or (c).
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Common law continues to apply  

s 103 – ss 92 – 95 and s 101 shall be construed as in aid of and as alternative to one another, any 
other provision in any other part, and any other law practice or usage with respect to the 
admissibility in evidence of statements.
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